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UPON COMMENCING

KNAZAN, B., 0.C.J. (orally):

!

THE COURT: There is a legal issue in this
sentencing hearing: does 8. 742.1 of the Criminal
Code preclude a conditional sentence emphasizing
restorative justice for an aboriginal offender who
has committed offences which together warrant a
sentence greater than two years imprisonment? The
prosecution submits that, besides being
inappropriate in this case, such a sentence is
contrary to 8, 742.1(a) as the Supreme Court has
interpreted that section in R. v. Fice 196 C.C.C.
(3d) 97. Mr. Amichand submits that the difference
between his case and the Fice case is that he is

aboriginal and that a purposive approach to
sentencing which reconciles all of the sections of
the Criminal Code, including 8. 718.2(e) permits a
conditional sentence in this <case if it is
otherwise a fit sentence.

Mr. Amichand is a twenty-six-year-old
aboriginal offender who has committed the serious
offences of possession of a loaded restricted
firearm and trafficking in a narcotic and
possession of a narcotic for the purpose of
trafficking. His degree of responsibility is high
and the offences are not only grave in themselves
but were committed in aggravating circumstances.
He had the firearm while prohibited from
possessing a firearm and he was in possession of a
large amount of cocaine for trafficking purposes
while on bail for trafficking in cocaine.
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Mr. Amichand has been in jail for seventeen
months and three weeks. The Criminal Code
requires that I impose a sentence of at least one
year in prison for possession of a loaded
restricted firearm, but also permits me to count
his pre-trial custody toward that minimum
sentence. The charge of possession of a firearm
while he was prohibited from having one by reason
of an order made pursuant toc 8. 109{2)(b) i=s a
separate charge and warrants a separate sentence.

His pre-trial custody is so long, especially when
credited on a two-for-one basis to reflect the
harshness of pre-trial custody, that a sentence of
one day in jail in view of time served will amount
to a proportional, fit and legal sentence for
possessing the firearm, possessing the firearm
while under a prohibition, and possession of
cocaine for the purposes of trafficking that
occurred at the same time as the possession of the
firearm, January 4th, 2005.

When I turn to the narcotics offences which
were committed before and consider them
separately, I conclude that a conditional sentence
incorporating the principles of restorative
justice is not only a fit sentence, but the one
that best fulfils the purpose and principles of
sentencing set out in §, 718, 718.1 and 718.2 of
the Criminal Code. I reach this conclusion in
consideration of all of the factors and
information, including Mr. Amichand's particular
circumstances as an aboriginal offender, 8,

718.2(e) of the Criminal Code, and the fact that I
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am today sentencing him to a sentence of nearly
three years in prison, taking into account his
pre-trial custody, the gravity of the offences,
the criminal record and his degree of
responsibility for the January 4th offences.

This was a thorough hearing during which the
Aboriginal Court Caseworker assisted me by
providing information regarding Mr. Amichand's
aboriginal background. Crown counsel provided
clear, helpful written submissions. Both counsel
made helpful oral submissions and defence counsel
placed Mr. BAmichand's serious criminal record in
the context of his horrible youth and his
addiction to cocaine. Although not intended at
the outset, a dialogue evolved between the Court
and Mr. BAmichand as to how the sentencing should
proceed, and the process became part of the
sentencing experience. Mr. Amichand had the
constant support of friends and family, some of
whom sat in court all day and every day, even if
he appeared only for a brief remand at the end of
the day.

If Mr. Amichand were not requesting a
conditional sentence to be served in the
community, there would be no issue as to how to
proceed. I could determine a sentence
proporticnal to  all of his offences with
references to all of the sections of the Criminal
Code, including 8. 718.2(e), credit him with his
pre-trial custody and sentence him to the remnant,
if any, of any jail sentence followed by a period

of probation.
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It is Mr. Amichand's request for a
conditional sentence that launches this ingquiry.
He comes before the Court as a serious criminal,
but also as a young aboriginal man badly damaged
by the historic injustices aboriginal people in
Canada have suffered that Parliament recognized in
passing 8. 718.2(e), and that the Supreme Court
recognized in R. v. Gladue [1999%] 1 S.C.R. 688,

He is asking for a sentence that may mean a

longer deprivation of freedom, and subject him to
more severe sanctions than he may be subject to if
I sentence him to further imprisonment now. He is
demonstrating that he is taking responsibility for
what he has done, a factor under 8. 718. His
community is in place and anxious to help him,
thus introducing an element of restorative justice
to the sentence. He has never had a conditional
sentence before. The offences, though dangerous
to the public, had no direct vwvictims. The
community will be better protected by his being on
a conditional sentence for a longer time than if
he were sentenced to jail, ancother factor under 8.
718, The appropriate sanction 1s sitting there
right in front of me, and the prosecution submits
that it is not available because of the pre-trial
custody, the provisions of the Criminal Code and
their interpretation by the Supreme Court of
Canada.

Crown counsel submits that a conditional
sentence is not available in this case for three
reasons.

1) One of the offences (possession of a loaded
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restricted firearm) is punishable by a
minimum term of imprisonment and, therefore,
a conditional sentence is not available
under 8. 742.1 of the Criminal Code.

The appropriate owverall sentence should be
greater than two years. This precludes a
conditional sentence under S. 742.1(a).

In any event, serving a sentence in the
community would endanger the public.

The availability of a conditional sentence

Any one of the objections is determinative, but I

will deal with the second one first. This is the
Fice argument.

Section 742.1 of the Criminal Code reads:
Where a person is convicted of an offence,
except an offence that is punishable by a
minimum term of imprisonment, and the Court
(a) imposes a term of less than two years,
and

(b) is satisfied that serving the sentence in
the community would not endanger the safety
of the community and would be consistent with
the fundamental purpose and principles of
sentencing set out in 8., 718 to 718.2,

the Court may, for the purpose of supervising
the offender's behaviour in the community,
order that the offender serve the sentence in
the community, subject to the offender's

complying with the conditions of a
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conditional sentence order made under 8.
742 .3.

In R. v. Fice, everyone, the defence and the

trial judge included, agreed that the fit total
sentence was greater than two years for a number
of offences. The trial judge, however, decided
that in wview of the pre-trial custody a sentence
of less than two years in addition would be
appropriate and imposed a conditional sentence.
The Supreme Court of Canada ruled that a
conditional sentence was not available and would
be contrary to 8. 742.1. A trial 9judge, must,
using the purposive approach approved in R. v.
Proulx 30 C.R.I{9th) 1y make a preliminary
determination of the  appropriate range of
sentence. If it determined that the appropriate
range is either probation or penitentiary, a
conditional sentence is not available.

Therefore, Crown counsel submits that I can
only consider a conditional sentence if I consider
that the range for the total sentence on all the
charges to which Mr. Amichand has pleaded guilty
is less than two years, after imposing at least
the mandatory minimum sentence of one year on the
charge of possession of the loaded restricted
weapon. If I determine that the total
proportionate sentence is less than two years,
meaning that the proportionate sentence for all of
the other charges apart from the minimum sentence
is less than one year, only then could I consider
a conditional sentence in this case.
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In order to advance these reasons, I will
explicitly state that apart from Mr. BAmichand
being an aboriginal offender, a total sentence for
all of these offences together, in the
circumstances they were committed, would |Dbe
greater than two years. Even if the minimum
sentence were appropriate for possession of a
firearm, possession while wunder a prohibition
order is a separate serious offence warranting a
separate consecutive 9jail sentence. The total
sentence for all of the drug offences in view of
Mr. Amichand's record and the bails that he was on
would exceed one vyear. Indeed, determining the
range 1in this preliminary fashion, I would
conclude that the total sentence should be
approximately four vyears in the penitentiary
without regard to Mr. BAmichand being an
aboriginal offender.

Mr. Amichand, however, submits that this is
the wvery point of his case. I cannot determine
the range of sentence for any of his offences, or
for the total, without considering that he is
aboriginal and 8, 718.2(e) of the Criminal Code.
To do so would negate §. 718.2(e) as interpreted
in R. v. Gladue. I must consider all alternative

sanctions to imprisonment that are reasonable in
the circumstances and he has already served the
equivalent of almost three years in prison. He
submits that if the Fice judgment precludes a
reasonable sanction alternative to imprisonment in
this case, it will lead +to an absurd and
inequitable result. He submits that Fice was not



,——--HHMMIIHHHH!E[

}UD\E?HE@H

10

15

20

25

30

g

Reasons for Sentence
Knazan,0.C.J.

aboriginal, that the Court did not address the
case of an aboriginal offender with pre-trial
custody, and that when I consider 8. 718.2(e) of
the Criminal Code in determining the range of
sentence in this case, I should be able to
conclude that a conditional sentence is available.

At this point I set out more of the relevant
sections of the Code:

718: The fundamental purpose of sentencing is

to contribute, along with crime prevention

initiatives, to respect for the law and the

maintenance of a Jjust, peaceful and safe

society by imposing just sanctions that have

one or more of the following objectives:

(a) to denounce unlawful conduct;

(b) to deter the offender and other persons

from committing offences;

{c) to separate offenders from society where

necessary;

{d) to assist in rehabilitating offenders;

(e} to provide reparations for harm done to

victims or to the community; and

{f) to promote a sense of responsibility in

offenders, and an acknowledgment of the harm

done to victims and to the community.

718.1: A sentence must be proportionate to

the gravity of the offence and the degree of

responsibility of the offender.

718.2: A Court that imposes a sentence shall

also take into consideration the following

principles:
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(a) a sentence should be increased or reduced
to account for any relevant aggravating or
mitigating circumstances relating to the
offence or the offender, and, without
limiting the generality of the foregoing,

(i) evidence that the offence was motivated
by bias, prejudice or hate based on race,
national or ethnic origin, language, colour,
religion, sex, age, mental or physical
disability, sexual orientation or any other
similar factor,

(11} evidence that the offender, in
committing the offence, abused the offender's
spouse or child,

(iii) evidence that the offender, in
committing the offence, abused a position of
trust or authority in relation to the wvictim,
or

(iv) evidence that the offence was committed
for the benefit of, or at the direction of,
or in association with a criminal
organization shall be deemed to be
aggravating circumstances.

(b) a sentence should be similar to sentences
imposed on similar offenders for similar
offences committed in similar circumstances;
{c) where consecutive sentences are imposed,
the combined sentence should not be unduly
long or harsh;

(d) an offender should not be deprived of
liberty if less restrictive sanctions may be
appropriate in the circumstances; and

(e) all available sanctions other than



