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i R. v A, Paul

Sentencing, Mr. Justice B. Knazan

October 6, 2006

MR. B. ENAZAN

ORALLY:
10
Mr. Paul, I am sentencing you to 22 months
conditional sentence of imprisonment to be
gerved in the community in view of 59 days
of pre-trial custody to be followed by 12

15 months probation. I am going to read my

reasons for judgement now. Some of it will

be incomprehensible to you because I must

refer to the law and decisions of the
Supreme Court of Canada and use phrases and
- terms of art that only lawyers know. Much
of it is about you and directed to you, and
I would like you to listen as best you can
because really understanding the judgement
may be important in your sentence and your

rehabilitation. ——-
25
Adam Paul is a 27 year old Aboriginal
offender. He is addicted to alcohol and
becomes very violent when drunk. Although
- he had no findings of guilt as a youth, he
.has been in trouble since the age of 18.

Before the convictions for which I am

= sentencing him today, he was convicted of

-nna:' {12:4)
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assault six times, including assault with a
weapon, assault causing bodily harm and

| assaulting a police officer.

i
&
-.
s
i
- In June of 2005, he was found guilty of
- assault in Ottawa and placed on probation.
; He did not report to a probation officer,
- 10 but went to Timmins, where he was imprisoned
g for other offences. While in prison he
- promised to report on release but did not.
He -has pleaded guilty to two charges of
- failing to comply with the Ottawa probation
15 order. He came to Toronto in December of
- 2005. Here, he sought the support of the
Aboriginal community by connecting to Miziwe
. Biik, an employment placement and
counselling service for'ﬁboriginal people.
- He also made contact with Aboriginal Legal
& Services of Toronto, and attempted to bring
- his Ottawa charges to Toronto. He also
reports that he stopped drinking between
January and June of this year. So, although
- he was in breach of his Ottawa court order,
¥
B
=

he was, for him, doing well.

Then in the summer he began to drink again.
On June 23", he became drunk and got into a
fight with another Aboriginal man. The

30 'fight began consensually, but then Mr. Paul

prevailed and committed an aggravated

S assault, seriously injuring and disfiguring

!DDB?‘ {12094)
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the man that he was fighting with. He was
seen standing over the victim who was
motionless and lying in blood and then
walking away. The other man suffered broken

cheek bones on both sides of his face.

Notwithstanding his six assaults, six
convictions for failing to comply with bail
releases, other convictions for fail to
comply with court orders, and these
allegations, a judge granted Mr. Paul bail.
In July of 2006, he broke into a car and
stole a sterec and was granted bail again.
On August 4", he committed the second
assault for which I am sentencing him; a
vicious unprovoked assault on the owner of a
bar, who was a stranger. Mr. Paul walked
into the bar drunk, refused to leave when
asked, punched the wictim and then followed
him to the back of his bar and punched his
face. This victim suffered injury to his
orbital bone.

Mr. Paul has pleaded guilty to both serious
assaults, as well as a failing to comply
with the Ottawa probation order and theft

and possession of burglary tools.

Notwithstanding these facts, and the very
aggravating circumstance of the first

assault being committed while on the Ottawa
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probation, and the second assault being
committed while on bails, Mr. Paul now
requests that he be sentenced to a
conditional sentence to be served in the

community.

Section 742.1 of the Criminal Code provides
as follows: Where a person is convicted of
an offence, except an offence that is
punishable by a minimum term of
imprisonment, and the Court
a)imposes a sentence of imprisonment of
less than two years, and
b)is satisfied that serving the
sentence in the community would not
endanger the safety of the community
and would be consistent with the
fundamental purpose and principles
of sentencing set out in section 718
to 718B.2,
the Court may, for the purpose of
supervising the offender’s behaviour in the
community, order that the offender serve the
sentence in the community, subject to the
offender’s complying with the conditions of
a conditional sentence order made under

section 724.3.

'In R.v Proulx, [2000]1 S.C.R. 61, the Supreme

Court of Canada set out the approach that I

must follow in applying this section.
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First, I must determine that a sentence of
less than two years is appropriate, in the
sense of determining a range only. I must
also reject probation as inappropriate,
which I do as obvious and say no more about.
I must then determine that the community
would not be endangered by Mr. Paul serving
his sentence in the community. This is a
prerequisite to imposing a conditional
sentence. Then, I must go on and determine
that the sentence is consistent with the

purposes and principles of sentencing.

As far as penitentiary is concerned, Crown
counsel requeéts two consecutive 18 month
sentences on the chargés'of assault causing
bodily harm, as well as shorter sentences on
the less serious charges. I find that the
sentence of over three years is within a
reasonable range of sentences given the
seriousness of the offences and the
aggravating factor of being on bail.

But I also consider that a sentence of less
than two years in prison could be
reasonable. Mr. Paul is an Aboriginal
offender and under section 718.2(e) of the
Criminal Code, I must consider all
reasonable sanctions alternative to
imprisonment. The Supreme Court of Canada

has succinctly stated what this section
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means in R. v Gladue [1999]1 S.C.R. 688,

paragraph 43:
“The provision may properly be seen as
Parliament’s direction to members of
the judiciary to inquire into the
causes of the problem and to endeavour
to remedy it to the extent that a
remedy is possible through the

sentencing process.”

Even when the crime is violent and serious,
as here, and imprisonment is required,
section 718.2({e) may result in a shorter
term of imprisonment. Also, Mr. Paul’s
particular circumstances as an Aboriginal
offender, once I.consider them, might bring
his sentence entirely outside the usual

range for his crimes: R. v D.A.H. 10 C.R.

éth 109. Therefore, I cannot rule out, at
this first stage of considering the range
under R. v Proulx, the possibility of a
sentence shorter than two years. My
preliminary considerationspans the two year

cut coff in a section 742.1 of the Code.

Mr. Paul’s greatest obstacle is the second

prerequisite in section 742.1, that the

sentence can be served in the community

without endangering the public. He had

probation in Ottawa, he did not comply and
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he left Ottawa. He had bail in Toronto and
he not only committed the less serious
offences in July, in August he went into the
bar while on two bails and beat the innocent
owner causing him bodily harm. Any
conditional sentence that I impose would
mean that Mr. Paul would have to comply with
" the conditions that I set and he has proven

himself incapable of complying with

probation or bail.

This, however, is only part of the analysis.
15 Counsel has fulfilled her duties as set out
in R. v Gladue, and R. v Kakekagarnick

August 22nd, 2006, Ontario Court of Appeal,
unreported, and provided the Court with

information about Mr. Paul’s Aboriginal

50 background. Mr. Johl Ringuette, the
aftercare worker at Aboriginal Legal
Services, has assisted counsel in gathering
information about Mr. Paul’s particular

circumstances as an Aboriginal offender.

Now, at the completion of the sentencing
N hearing, it is my opinion that although Mr.
Paul has proved himself incapable of
complying with court orders, it is probable
that he is incapable for reasons beyond his
.control; namely Fetal Alcohol Syndrome

Disorder.

A 1 2 1B
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Mr., Paul is fully Aboriginal. He has two
brothers and he now has a child himself.

His father is MicMac from Escasonie, Nova
Scotia, and his mother Cree from Moose
Factory, Ontarioc. His father was adopted by
a family in Escasonie and Adam’'s brother,
John, reported to the Bboriginal Court
aftercare worker that his father’s adoptive
parents would abuse John’s and Adam’s
father. 1In these cases of reported abuse,
it is unfair to condemn the adopting parents
in their absence. It is sufficient for my
purposes that most native adoptions went to
non-native families and many were
unsuccessful because of the cultural gap
between the parents and the Aboriginal
child, and that that happened here. Both of
Adam’'s parents attended residential schools.
Both were chronic alcoholics. Adam Paul’s
childhood was disrupted, tense, alcochol
filled and turbulent. 211 of this is
relevant to his particular circumstances as
an Aboriginal offender, because alcohol and
separation are specifically mentioned by the
Supreme Court in R. v Gladue, paragraph 65.
He witnessed or lived through the following,
according to what he and his brother, John,
have told Mr. Ringuette, the Aboriginal
Court aftercare worker and his counsel. I
do not understand Crown counsel to be

challenging this self-reporting. His
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father, while violently drunk, beat his
mother. His mother fled with him and his
brothers to a women’s shelter. His mother
left his father when Adam was 10 and took
the children to Moose Factory. When they
got there, they had no where to live and
other Aboriginal persons were living several
families to a shack. They lived in a car.
His mother drank heavily and then his father
came from Nova Scotia and tock the children

back to Escasonie.

Once back in Escasonie, his father stayed
sober but also remained abusive. He spoke
to his sons about their mother in very
negative terms, and then their mother
returned and took their youngest brother to
Moose Factory. Adam began sniffing gasoline
and then drinking wine when he was 13. By
16 he was using cocaine, dilaudid and
morphine. He was convicted of several
offenses and in 2002, when he was 19, he was
sentenced to two years in the penitentiary
for two charges of breaking and entering,
one charge of mischief and one charge of
failing to comply with his recognizance. He
left the penitentiary addicted to heroin.

He has since shed all of his drug addictions
but drinks heavily, as on the two occasions
when he committed the assaults for which T

am sentencing him.
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father, while violently drunk, beat his
mother. His mother fled with him and his
brothers to a women’s shelter. His mother
left his father when Adam was 10 and took
the children to Moose Factory. When they
got there, they had no where to live and
other Aboriginal persons were living several
families to a shack. They lived in a car.
His mother drank heavily and then his father
came from Nova Scotia and tock the children

back to Esgasonie.

Once back in Escasonie, his father stayed
sober but also remained abusive. He spoke
to his sons about their mother in very
negative terms, and then their mother
returned and took their youngest brother to
Moose Factory. Adam began sniffing gasoline
and then drinking wine when he was 13. By
16 he was using cocaine, dilaudid and
morphine. He was convicted of several
offenses and in 2002, when he was 19, he was
sentenced to two years in the penitentiary
for two charges of breaking and entering,
one charge of mischief and one charge of
failing to comply with his recognizance. He
left the penitentiary addicted to heroin.

He has since shed all of his drug addictions
but drinks heavily, as on the two occasions
when he committed the assaults for which T

am sentencing him.
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In view of these facts, Mr. Ringuette has
developed a plan directed toward Mr. Paul’s
rehabilitation to accompany any punitive
measures that I impose on Mr. Paul. It
provides for Mr. Paul to travel to the
Delico Treatment Centre in Thunder Bay in
two and one half weeks, and then return and
begin intensive therapy and assessment for
Fetal Alcohol Syndrome Disorder, as his

brother is doing.

Crown counsel rightly points out that there
is no evidence that Mr. Paul is suffering
from Fetal Alcohol Syndrome Disorder and, of
course, that is the point; he requires the
assessment and it has never been done. It
would be preferable to have evidence of the
symptoms and indications in each case on the
record. However, the syndrome is recognized
in legal academic literature, Moore and
Green, Fetal Alcochol Spectrum Disorder, A
Need For Closer Examination By The Criminal
Justice System, 19 C.R. 6™ (2004)99, and I

do not understand Crown counsel to be

challenging its existence or the possibility
of it existing in this case. She only

emphasizes that there is no evidence that it

.leads Mr. Paul to act the way that he does.
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There is enough evidence for me to conclude
that it might, and that the assessment would
assist in protecting the community. The
failure to comply with any court orders in
the past becomes less aggravating once 1
consider the possibility that Mr. Paul has
never really been absorbing or processing
the Court’s direction, or is incapable of
the minimum level of social function that
court orders require. Mr. Ringuette, the
Aboriginal Legal Services of Toronto
aftercare worker, has worked with others who
have this syndrome. Though not an expert,
his opinion that the factors may be present
carries some weight. There is evidence that
Mr. Paul’s mother drank throughout her
pregnancy. There is evidence of the
impulsiveness described in the Moore and
Green article that I have referred to, in
Mr. Paul’s behaviour in his crimes, and in
his behaviour in court while I was
questioning his counsel as to how I could
trust him to keep his conditions when he

broke his Ottawa probation.

The whole process of this sentencing hearing
is in keeping with R. v Gladue. BAboriginal
Legal Services and counsel have tried to
attack the root of Mr. Paul’s destructive
criminal behaviour from the perspective of

restoring to him some degree of self-worth
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and direction. He alsoc wants to help
himself - buried in his terrible history
with the courts over the last year is his
own attempt in January of this year to
approach Aboriginal Legal Services and bring
his charges from Ottawa to Toronto, as has
finally been done. So, while he was
breaking probation and committing offences,
he was also in the process of trying to deal
with his life responsibly. He was seeking
employment counselling at Miziwe Biik
Aboriginal Employment and Training since
coming to Toronto in December 2005. He had
also applied to and been accepted at Delico
Ojibway Family Services Treatment Program in
Thunder Bay for August 8%, 2006, when he

was arrested for the second assault on

August 4",

In the course of providing the Court with
information about Mr. Paul and making her
submissions, counsel made a forceful
submission about Mr. Paul’s criminal record
that I accept. 1In 2000, when he was 19, Mr.
Paul received a penitentiary sentence on a
charge of break and enter with some related

offences. It is not for me to sit in

_judgement of another judge’s sentence, that

is for the Court of Appeal in that province.
Section 718.2(e) was in force at the time

that that sentence was imposed and R. v
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Gladue had been decided, though maybe not
yet absorbed. Whether the sentence was just
or not, and whether it took into account Mr.
Paul’s particular circumstances as an
Aboriginal offender I cannot know. What is
relevant to my sentence today is the result,
which is that a 19 year old Aboriginal with
a short record went into the penitentiary
for a break and enter and came out addicted
to heroin. I cannot give him that time
back, but I can consider counsel’s
submission that the penitentiary sentence on
his record is not aggravating, it is

mitigating.

All of this does not help if I cannot trust
Mr. Paul not to get drunk and assault
pecple. He is in the bind that most addicts
face; he cannot benefit from help while
addicted and he cannot address the addiction
without help. The alcohol addiction is
aggravated by the possibility of Fetal
Alcohol Syndrome Disorder and makes Mr. Paul
dangerous with a high risk of high damage
following the Proulx analysis. This is
where the most original part of the proposed
plan enters. Mr. Ringuette has offered to
be Mr. Paul’s external brain. I have never
heard of such a thing or seen it proposed,
but it comes out of Mr. Ringuette’s being

Aboriginal and his dedication to his job and



